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I am writing in response to the Education and Culture Committee’s Stage 1 Report on the 
National Library of Scotland Bill.  I would like to thank the Committee for its careful 
consideration of the Bill.   
 
I am very pleased that the Committee recognises the need to reform the governance 
arrangements of the National Library of Scotland (NLS) and that the Committee finds it 
useful to have NLS’s functions set out in statute.   I welcome the fact that the Committee 
recommended that the general principles of the Bill should be agreed to by Parliament and 
that there was unanimous support by members for its principles following the Stage 1 
debate.   
 
I would like to respond in more detail to the specific issues raised by Committee members 
and the recommendations contained in the Report.  I am also taking the opportunity to 
respond to the points raised by members in the stage 1 debate and to give some advance 
notice of government amendments which will be lodged shortly.  My comments below follow 
the main headings in the report.   
 
Governance arrangements 
 

o Board size 
 
The Report notes at paragraph 18 that the Committee, NLS and other relevant stakeholders 
were concerned that a board comprising of seven members would be too small given the 
range of skills and expertise required.  As I indicated during the stage one debate I do not 
want to hinder the operation of the board.  Similarly, as the Committee have recognised, I do 
not favour a large board given the need for strategic focus.  Having considered the 
arguments and further discussion with NLS, the Faculty of Advocates and the Scottish 
Library Information Council, I will bring forward an amendment at stage 2 to increase the 
minimum size of the board from 6 to 8.  This means that the NLS board will have between 9 
and 14 members, including the Chair.              
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o Cost of appointing the board 
 
The Committee refer at paragraph 22 to the written evidence that the Finance Committee 
received from the Public Appointments Commissioner for Scotland (PACS).  I accept that 
PACS will incur costs associated with the scrutiny of the first set of public appointments and 
this should have been included in the Financial Memorandum.  My officials understood that 
PACS were copied into the distribution list for the consultation report and I regret that PACS 
were unable to comment at this point.   
 
I should point out a slight inaccuracy.  The report claims that in the NLS written evidence to 
the Finance Committee NLS state it will face costs that are not provided in the Financial 
Memorandum.  This is incorrect as NLS’s submission states that NLS has seen the Financial 
Memorandum and agreed that the costs for the appointment rounds will be met from their 
existing budgets.   
 
The Functions of the NLS 
 

o Power of direction 
     
There are a number of points raised by the Committee about the use and scope of a 
Ministerial power of direction.  I wish to take the opportunity to record my intentions in 
relation to such a measure.   
 
Reasons for inclusion 
 
As I stated during my evidence session there must be balance which allows public bodies to 
be accountable to the taxpayer.  86% of NLS funding comes from a public grant and 
Ministers therefore have a duty to ensure that NLS is operating effectively.    
 
A Ministerial power of direction is a standard feature of modern public bodies.   The great 
majority of NDPBs that have been established as statutory bodies since 1990 have powers 
of direction: 17 out of 21 bodies.  Since devolution 11 out of 14 NDPBs established have 
statutory powers of directions. The 4 statutory bodies established since 1990 in respect of 
which there is no general power of direction for Ministers are: Scottish Criminal Cases 
Review Commission;  Police Complaints Commission for Scotland;  Scottish Legal 
Complaints Commission (which although constituted as an NDPB is funded by a levy on the 
legal profession); and Quality Meat Scotland (which is entirely funded by an industry levy 
and receives no public funds). 
 
The starting point for consideration of the interaction between NLS’ functions, powers and 
the power of direction is NLS’s general function of managing the library.  This function is set 
out in section 2(1) of the Bill and, as is mentioned in the Explanatory Notes, is a continuation 
of the management function provided by section 1(1) of the National Library of Scotland Act 
1925.  Any direction would affect management of the library in some way, so it is right that 
section 2(1) is not excluded from the power of direction in section 8.  I cannot agree with the 
Committee’s conclusion in paragraph 34 of the report that this point is not clear from the Bill; 
section 8(2) being the relevant section. 
 
I recognise of course that an unrestricted power to give directions as to the management of 
the library would be far too wide.  It is equally right that NLS have the curatorial responsibility 
and freedom to look after the collections on behalf of the people of Scotland.    That is why 
section 8 (2) of the Bill has been carefully drafted to prohibit Ministers from giving NLS 
directions in areas where NLS is best placed to make curatorial and professional  decisions 



St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 
Taigh Naomh Anndrais,  Rathad Regent, Dùn Èideann  EH1 3DG 
www.scotland.gov.uk 

abcde abc a 
 

about the collections.    Whilst I accept that the National Library regret the principle of 
Ministerial direction the report has acknowledged that NLS consider the power, as drafted, 
provides a “reasonable balance”.  Indeed, as the Committee point out in the report, NLS 
appreciate that the power of direction, as drafted, preserves their independence: “we think 
that the protections covering the National Library’ functions and what it exists to do are 
protected from Ministerial direction”.   
 
Examples of potential use 
 
The Government is not contemplating having to give directions to NLS and indeed I wrote to 
the Committee on 23 February to confirm that a power of direction has never been applied to 
cultural public bodies.    The examples of potential use given below are purely to meet the 
Committee’s request for clarity about the circumstances in which a power might legally be 
used.    
 
The statutory power of direction is very much a means of last resort.  It would only be applied 
if all other requirements and controls, as set out in the Scottish Public Finance Manual and 
the Memorandum to Accountable Officers had been exhausted.  As a Scottish Minister I am 
ultimately accountable to the Scottish Parliament for the services that the National Library 
provides and its stewardship of public funds.  Similarly I would be accountable to the 
Parliament for any use of a power of direction.  During the stage 1 debate Patricia Ferguson, 
MSP, suggested the power of direction should be removed from the Bill because she 
considered the restrictions set out in section 8 precluded use.   I do not agree with this 
argument because Ministers retain the power to direct on the overall management of the 
National Library, as a last resort.   
 
A direction could be given if NLS was not operating effectively or efficiently.  For example if 
NLS failed to comply with public sector policies for instance no compulsory redundancies or 
in relation to pay policy.    
 
The Committee’s report, at paragraph 38, regrets that the Policy Memorandum did not 
explain the interaction between the powers and functions over which Ministers can not direct.  
I accept this point and that is why I wrote to the Committee on 23 February to clarify this 
matter.  To re-iterate,  NLS must have regard to its functions when exercising any of its 
powers in schedule 1, paragraph 11 (1) and (2).   The powers can in principle be directed on 
by Scottish Ministers, subject to the restrictions in section 8(2).   
 
Exemptions 
 
The Committee has expressed concerns at paragraphs 38-40 about the particular functions 
that Ministers would be able to direct on.  Ministers would be able to direct NLS in relation to 
promoting collaboration between and the adoption and sharing of good practice by, other 
persons providing library and information services (section 2(2)(d)) and in relation to 
promoting the diversity of persons accessing the collections (section 2(3)(c)).  I regret that 
the Policy Memorandum did not explain the reasons for these exemptions.  My officials wrote 
to the Committee on 15 February to explain the intention behind these exemptions.   
 
To address the points raised in paragraph 38 of the report a power of direction could be 
applied in relation to public service efficiencies and shared services.  Ministers could not 
however give directions as regards collaboration which also affected the Library’s curatorial 
functions, which are not in the scope of the power of direction.  The promotion of the 
diversity of the Library’s users is a matter of public policy going beyond its curatorial 
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independence.  As a public body NLS is subject to equalities duties, but the function can go 
beyond those duties such as geographical diversity.   
 
There is a conclusion within the report that I can not agree with.  Paragraph 40 asks the 
Scottish Government to provide an “explanation as to how the Bill could more accurately 
state how and when the power of direction could be used”.  While it is helpful to illustrate in 
evidence and debate how the power might be used, it would be unwise to prescribe its use 
on the face of the Bill.  It would not be possible to foresee all the circumstances where a 
direction might be appropriate.  What is important is that the power has been suitably 
restricted so as not to interfere with NLS’s independent curatorial judgement and those areas 
of NLS’s functions will not alter.  That balance has been accepted by NLS who agree that the 
Bill should be protective of the curatorial areas that are exempt from direction rather than 
prescriptive of precisely when there can be directions.  My officials have discussed the 
power of direction proposals with NLS following the publication of the report and I can assure 
the Committee that there is clear understanding on these measures.   
 
Discussions with NLS 
      
In paragraphs 38-40 of the report the Committee has highlighted that it was concerned that 
the National Librarian did not know why there were exemptions to the power of direction in 
relation to collaboration and diversity.  My officials discussed all the proposals on the power 
of direction with NLS before the Bill was introduced and, as NLS indicated to the Committee, 
they feel that the right balance has been struck in the restrictions on the powers.  I accept 
that more focus was perhaps given to those areas that Ministers can not direct on.  My 
officials have had further discussions with NLS since the Committee stage 1 report was 
published and have discussed the reasons for these exemptions and possible usage.   I 
should make it clear that NLS has a good record in relation to collaboration and diversity.  
These measures are subject to a Ministerial power of direction as part of the general 
intention of the Bill to make the legislation sufficiently future-proofed to allow for any 
significant alterations in the future.  As the Committee have heard during its evidence 
sessions NLS are subject to ever-changing technological developments and it is therefore 
vital that the Bill keeps pace with such change.    
 

o Charging for services 
 
I note the Committee’s conclusion at paragraph 47 which welcomes my restated 
commitment to the principle of free access to NLS.  The Committee accepts that there are 
and will continue to be, instances when NLS charges for its services.  Fiona McLeod, MSP, 
illustrated during the stage 1 debate how important it is that there is flexibility around 
charging to cope with changes to modern technology.  She referred to charges that were 
introduced in her library for video usage and access to the internet when these were modern 
phenomena that posed an additional cost for libraries.         
 
During the stage 1 debate Neil Findlay, MSP and Patricia Ferguson, MSP, asked for 
examples of charges NLS might apply for goods and services.  As I explained charges could 
be applied for catering and hospitality. 
 
The Committee has recognised that there are safeguards in place to ensure that any NLS 
charges do not jeopardise its functions including that the collections are accessible.  Given 
its charitable status NLS must ensure that any charges fulfil the requirements of the charity 
test which includes providing public benefit.   
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Furthermore NLS must submit any proposals for new charges to the Scottish Government, 
as required by the terms of the Scottish Public Finance Manual.  
 

o Charitable status and measuring success 
 
It is important that the Committee has recognised that the power of direction will not 
jeopardise the National Library’s status.   Throughout the drafting process my intention has 
always been that NLS’s charitable status remains intact.  I am aware that during stakeholder 
discussions and the consultation process some stakeholders expressed concerns about the 
legal implications of the inclusion of a power of direction.  The Committee’s recognition 
complements the indications my officials received from OSCR on this matter.           
 
I am pleased that the evidence sessions have reassured the Committee that there are 
mechanisms in place to measure the success of NLS’s functions, as noted at paragraph 53.  
As several members noted during the stage 1 debate the functions provide a clear statement 
of NLS’s role and emphasise the importance of this cultural collection.   
 

o Relationship with the Faculty of Advocates 
 
I am pleased the Committee agree that the joint arrangements provided in section 6 of the 
Bill provide a good framework for how NLS and the Faculty of Advocates will work together.  
As the report notes at paragraph 55 there would be no merit in the Bill setting out detailed 
provisions that may become out of date if practices change.  The joint arrangements are 
designed to be flexible and allow NLS and the Faculty to agree how they will work together in 
the short and longer term.    
 
As I pointed out to the Committee, during my evidence session and during the stage 1 
debate, I intend to lodge amendments in relation to sections 5 and 6 of the Bill which will 
address some of the points raised in the Faculty of Advocates written evidence.   I agree in 
principle that the Bill should be clearer about the scope of the Faculty’s collections and I will 
make a technical amendment to tidy up provisions around legal publications.  My officials will 
be discussing these amendments with the Faculty and the National Library of Scotland 
shortly.     
 
Other issues 
 

o Legal deposit of digital material 
 
As the Committee notes the UK Government has now published its regulations 
which will allow for non-print material to be deposited electronically with NLS1.  I have sent a 
copy of the Committee’s report to the Department of Culture, Media and Sport and will 
continue to have discussions with the UK on this important matter.  It is vital that these 
regulations are implemented swiftly to avoid any detriment to the electronic record for 
Scotland.   
 
Conclusion 
 
The Stage 1 debate on 15 March raised a few points that were not included in the 
Committee’s report which it may be useful if I formally address.  Neil Findlay, MSP and 

 
1 http://www.culture.gov.uk/consultations/8878.aspx  

http://www.culture.gov.uk/consultations/8878.aspx


Patricia Ferguson, MSP, asked about the powers NLS would have to borrow and loan 
money and the power to form companies.   
 
As I explained during the debate these are standard provisions for modern public bodies and 
are included in the founding legislation for Creative Scotland, the Public Services Reform 
(Scotland) Act 2010.  These measures are part of the future-proofing of this Bill.  To be clear, 
there is no push towards greater commercialisation; indeed the National Galleries and 
National Museums already have the power to form companies.  Liz Smith, MSP and Liam 
McArthur, MSP, also raised the issue of transitional arrangements for the NLS Board before 
the Chamber.  I wish to reassure the Committee that I propose that five members of the 
existing board carry on serving the reconstituted Board, subject of course to the successful 
passage of the Bill.  My officials are in liaison with the NLS Chair and the Office of the Public 
Appointments Commissioner for Scotland to ensure that these arrangements are 
satisfactory, they meet the skills requirements and they will minimise any business disruption 
to NLS.  Arrangements are still to be firmly agreed but I would be happy to advise the 
Committee on progress.   
 
I hope that these remarks address the issues raised by the Committee’s report and are 
helpful in your further consideration of the Bill.  I appreciate that the main area of concern is 
around the power of direction.  I hope that my comments address any outstanding issues 
that the Committee has.   I welcome the cross-party support for the principles of the Bill and 
will bring forward amendments very shortly for your consideration.   
 
I am copying this letter to the Clerk of the Education and Culture Committee.    
 

 

 
 

FIONA HYSLOP 
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